be put int

Members. of z_m Legislative Council -had’

NOW that En Legislative Council
(Powers” and Privileges) Bill has
‘become the - Legislative Council
%osaa and Privileges) Ordinance,
it may be appropriate to conduct a
post-mortem and see Emﬁ what
iﬂ: wrong.

. The Government has mow:oi_nam_-,

aa that it erred by not consulting the
‘public - properly before the Bill was
introduced and by not ?os&:m
sufficient information. :

.- That is a step in the right direction.
‘But what did the Government do to
rectify the situation after it recognised
'that the public had not been nBua:z
consulted or informed?

" And was insufficient consultation the only -
‘thing that was wrong about the Bill? Was that
_the cause of the public outcry?

No. What caused the public outcry was the
content of the Bill, even more than the lack of"
consulation. Bodies ranging from the Hong- '

kong Federation of Students to the Bar As- :

sociation had pointed out the threat posed by
the’ %Snom& Bill to long recognised rights
‘and freedoms in Hongkong. .

The Bill, as originally proposed, would’
‘have n_.c%a such basic rights as freedom of
ispeech and- freedom ‘of ‘the press, as well as

,.n:,ocamo:con the role of the courts.

i It is not sufficient for the Government to
have consented to the deletion of these objec-
itionable clauses. An attempt must be made to
'uncover who -was responsible for putting
ithiem there in the first place.
ﬂ We are not suggesting a witchhunt; we are
mzwwom::m that . the ‘Government put into
practice the concept of accountability of Gov-
ernment officials to the public. .

- Otherwise, the Government would be seen

asa pickpocket who, having been caught red-

handed, was ‘let off :by merely agreeing to
return the wallet to its owner. The ncoﬁﬁ:
is, who in the Oo<mﬂso_: was responsible?
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.»mn:cma the Government’s actions to “draft-
ing errors.” If so, who was _.mmvcsm_En for the !
drafting? And. who was qmmuozm&_o for ap- .
iproving the draft? Why was it that clauses
_?m:w—z with peril for the people of Hong-
_Ssm evident even 1o individuals not trained -
iin the law, went undetected by the profession-

als in the Government and in the Legislative:

:Council?
The Chief Secretary, Sir - ‘David Akers-
“Jones, said on June 12 during the second

‘reading of the Bill that it was only an m:nBE.

to codify existing parliamentary practices and
was not meant to curb basic freedoms in
“Hongkong.

“I.am advised and I accept that in the
‘context of Hongkong this Bill is a faithful
i reflection of that (parliamentary) law and the
mim::m.mrcm:o:. it aonw not introduce new
Claw.”

The Chief woﬁﬁmé was saying, in effect,

that the purpose of the Bill was not to
s introduce new law, but merely to codify the
ox_mcsm sityation. He said he had been “‘ad-
i vised,” presumably by the Attorney-General,
! that the.Bill did not'do any- more than:this,
and that he accepted such advice. ,
" Ifthe Bill went beyond the stated purpose,
presumably it was a drafiing error and not the
- result of a policy decision. .
- Yet, only six days later, the Attorney-
" General told reporters that the drafting of the
_w___ was sound. “It’s a question of what you
" want 10 get in the Bill,” he said.-“That’s not
i drafting, it’s a political decision.”
| Mr Michael Thomas appeared to be con-
‘ tradicting’ the - Chief Secretary. He implied
that a political decision had been made, and
Lall - his %E_:Bn:_ did
| decision.
i It was unfortunate that the Attorney-
| General, by defending his department, should

was implement that

‘:E& made such a statement. By saying that |

the problem was not one of drafting but was
{'the result of a “political decision,” he was
-adding fuel ‘to the multiplying conspiracy
.theories, ‘which are so damaging to Hong-
xo:mm Bc itical wSc___Q and hence its eco-’

. NOmic quUm_._Q

b HU

| Ifa political aon_m_os was indeéd made to |

“nous implications.

But the Chief Secretary has repeatedly.
assured us that there is “no hidden agenda,
no concealed motive.” He has said that the
decision to enact such an ordinance- was

_

“There, he »mm:_ Uam:_smc_w took part in

gradually limit rights and freedoms enjoyed | m_wn:mm_zm and approving the Bill. And final-
by the Hongkong public, it would have o::-,

mmuBoBcoqomEn rnm_m_nzﬁw Oozsn__ro
%u& to shape it and approveit. -

with this Bill, it was the Attorney-General.
Now, instead of accepting _.nmuosw_c__i
“for the major shortcomings of the Bill, the. -

If any one person was intimately involved.
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The machinéry of consultation lay idle. "
Even a Chinese version of the Bill was. not
mage available until days before the deadline
“sefi: for the passage of the Bill, and the -
. Government adamantly _.n_.cmna 10 c:aw@
. from that deadline.

. How did the Government expect the pub-
lic to :dmn_e On the one hand, the Govern--
.ment axzoi_oqm& its mistake, on the other

:&m:ﬁ.. it was continuing to;deny the  vast

'majority of the public any _.cmwo:»c_o chance

16 assess the meritsof the Bill. . t
Is it any wonder that the. public aa not
take seriously :5 Government's admission Ow
error?
..U This was a n_mww_n case oﬁuﬁmaé::m ina-
- mistake even after having publicly »nwsoé_- .
. edged that mistake.
Fhe Governor has to bear his share of the
{. responsibility. In this case, as in-the case of !
the Commercial Crimes Bill, he attempted to
. push the Bill through in the face. of i_an-
- spread public criticism.
. In all this, what role did the rom_m_@:é
Council play? The council's} members,

imerely to define the powers of the Legislative | Attorney-General passes it off as being the presumably are appointed for a two-fold pur-
Council in view of the upcoming indirect and ' result of a political decision made by higher .
{functional _constituency elections to that ;authorities than he himself.

{body, and to ‘strengthen the concept of a’
Hongkong identity. .

{ theories: Rather, we
Privileges- Bill was a manifestation of gross
neglect of duty, incompetence and malfea-
sanc¢e or, in the soam of the >:o:~o<
General, “a 8220

But it was a aoorcu of B»mm_é propor-
i tions, introducing such atrocious concepts as

We do not believe in any of the conspiracy | igm.
believe the Powers and'! Bill.

|
(|
L

limiting the right of the pressto report on the

?5.3 of the council, the provision of a 12-
:.:o::. prison sentence for * _En::o:m_ a_mno.
Ispect,” and ‘making it a crime to “insult”

i member of the Legislative Council. The Q:&.
mooas.ar not being a lawyer, can plead
“ignorance. But can'Mr Thomas? -

Since the Green Paper on Representative

‘Government has stated that the ultimate .
purpose is to produce a government that is
rooted in the Hongkong people, it is extreme-
.ly important that Government officials be
held accountable for their actions.
‘If the Government is not accountable to
Ithe people, it cannot be rooted in the people.
'Even if the Bill was not his idea, the
>:o§$rOn=mB_ cannot escape a large share .
of responsibility.
As a member of the Executive Council, he
, presumably took part in the original “politi-
cal decision” to draft such a Bill. As the
Attorney-General, he was directly responsible
for supervising the work of the law draftsmen
in the drafting section of the Legal Depart-
‘ment. o )
. Moreover, after the Bill was drafted, it had
'to recéive his approval c&,o:w it <<9: to the
Executive Council.

Indeed, at a forum on the Bill-held at the -
m.o_.n_ms Oo:.n%o:aoam Club on July 8, he

out of his way to say *this was not my !
The Bill, he said, Kad originated with
the former O::&. mnonng:.% Sir Philip
Haddon-Cave, who is no _o=wa_. in Iosm-
kong, to defend himself. :

Whatever :»25:3 to the o_a-n»ms_osoa

idea of acceptance of’ _.amvozeg_:w for one’s :
actions, and taking the consequences?
This >=2=Q.O§m_ﬁ_ has brought us a.
series of ‘*‘cockups,”
-Commercial Crimes Bill, in which he sought
to limit the role of juries, the pornography
tribunal, in which he sought to limit the role *
of the judiciary, and now the moim_,m and
:Privileges Bill.

In none of these instances :mw :o mooov:&
personal responsibility. He is oblivious to
criticism and sheds responsibility-as smooth-
ly as a duck sheds water.

In a democracy, there would _..m<m been
“loud calls for his resignation. In a more
responsive and more Smuo:m_za govern-
ment, he. would-have-offéréd his resignation,

Now let us turn to the Government's

admission that it had erred by not consulting :

the public ahead of time¢ and by -providing
sufficient information for the public to
comprehend the purpose and significance of
the Bill. That admission was made by the -
Chief Secretary during the Bill's second read-
ing on June 12,

Yet, how did the Government behave
after-this admission?

Instead of beginning. the consultation
process and. explaining why the Bill was
- drafted in this particular way, the Govern-
ment pushed for it to be adopted. -

pose: to make available to the Government
their expertise and to enable the Government
to better understand the public mood.
On_both counts the Legislative Council -
ailed. Its members — including thosc with
“legal training — did not detect the pitfalls in
the proposed legislation. And its members
were also so alienated from the public that
i they failed to properly assess the public mood
« and give the Government appropriate advice.
" Instead, when the big guns in the Legisla-
‘tive Council were brought out, .they were
trained not on  those responsible for this

.

such as the Trial of'; atrocious piece of legislation, but trained

directly on those members of the public ' who
had the courage to speak out.

Mr Stephen Cheong, who is seen by some
as a leading light within rnmoe said that if
: Legco had- bowed -to demands to delay the
third reading, “we would run a real risk of
selling Hongkong down the path of inefficient
administration with pressure groups happily

" blaring their so-called wishes of the people on
every gingle issue of the day.”
~This is a comment that deserves examina-
tion. Of course, - if different sectors of the
public were calling for conflicting courses of
action, the Government would be paralysed if
it m:oEan to heed each and every public
' voice. ) ,
In this case, however, all the comments
" were o»:_:m for one :::m the deferral of the
‘Bill.
“It would be very wrong for the Govern- -
' ment — and for the Legislative Council —to. .
' E.m:a that the public should not stick its nose
into publi¢ ‘affairs. Thé premise that the
. public should stay out of public issues is’
. incompatible with-the principle of having a
Government rooted in the people.




. MF ‘Cheong’ wrongly and - irresponsibly
confused thé public outcry for the reservation
‘of their rights with any “issue of the day” that

-.did not affect the 'major_ity of ;he’ people of"

Hongkong. . :

_Furthermore, Mr Cheong should have
understood that the call for delay was justi-
fied. A Bill that had been studied by the
Legislative Council for nine months and then
was almost entirely-rewritten in six weeks as a
result of public scrutiny deserved much more
detailed re-examination. : o

It was indeed the duty- of the Legislative
Councillors to halt-the proceedings then and
to call for public hearings on the “cockup.”
To ram the Bill through and to lightly brush
off public sentiments smacked of a paternalis-
tic attitude that has no place in Hongkong
when it is preparing for a post-colonial peri-
.od. :
The. cofivener of the ad hoc group, Miss
Maria Tam, also let loose a barrage on the
public. “I trust it is not_the public wish that
the Legislative Council must respond to
publicised pressure,” she said rhetorically.

In making this statement, she was deliber-
ately differentiating “the public wish” from
“publicised pressure,” assuming that those
whao speak out publicly to put pressure on the

“ Government do not. represent “the public

wish.” ] . .
" We wonder how. Miss Tam would go
about gauging “the public wish,” if not by

Jistening to groups and individuals_th care
enough about- Hongkong to examine issues ..
" consciehtiéusly and speak out on them pub-

" licly, as well as reading, newspaper _editorials

and commentaries.

Or has she discovered her own means of -

determining the “public wish?” If so, and she

- has not taken out a patent on the discovery,

then she should share this with the rest of the

" public.

The fact that the law draftsman is concur-
rently the counsel of the Legislative Council

* probably did not help. Someone who drafted
a Bill is not likely to alert the Legislative

Council to pitfalls lurking in its many para-

" referring to.the integrity and discretion’of Sir _

" the Governor was specifically referred o in ObS

i

Standing Orders.

graphs. We suggest that this dual role of the

law draftsmaq 1is inappropriate. Legco needs a
counsel who is independent of the executive
arm of Government. :

At a time when Hongkong is’uhdergoing a

transition from a British colony to a Chinese
Special Administrative Region, the public is
understandably looking for local leaders to
replace the British, who will be departing in
12 years. ' :

It is natural for them to look to the present
members of the Executive and Legislative

~Councils. .

It is unfortunate that all the members of .

Legeo saw fit to side with the Government in".

what they saw as a contest. between the
Government and the public. They have lost a

* golden opportunity to demonstrate to the

public that, despite the fact that they are
appointed by the Government, they are truly
independent individuals.

* That is really at the core of the problem.
The members of the Executive and Legisla-
tive Councils, appointed to provide a public

. dimension to governmental decisions, identi:-.

fy niot with the public but with the Govern-

ment..

Government, not ecnough healthy scepticism.
This is evident from speeches made inside.

Miss Tam, for instance, responded to critics

- of the Bill who said that the president of the

council might abuse his powers by saying:

- “We need only look at the real Ssituation.

Your Excellency is the president of this coun-
cil;” implying that Sir Edward Youde is a
man whose conduct is beyond impeachment.
That may well be so, legally as well as
figuratively, but that attitude puts too much
onus on the individual and not enough on'the
legal system. a i
That attitude of blind faith in an individu-
al was echoed by Mr Allen Lee, who pointed
out that the Letters Patent and the Royal
Instructions give the Governor dictatorial
powers. , . :
But instead of calling for such powers to
be moderated, he hastened to voice his confi-
dence in the Governor by saying: I am sure
discretion will be used in any event.”
Ironically, references to the Governor and

:

1o his integrity may well have been in viola- .

“tiofi “of the Legislative Council’s Standing

'They‘have too much blind faith in’ the

" and outside the Legislative Council chamber.

- believe it is not enough-to amend the title.

Otders. Paragraph 31 (6) specifically stipu- -

lates: “The name of Her Majesty or of the
Governor shall not be used to influence the
council.” And paragraph 31 (8) of the Stand-
ing Orders states: “The conduct of the Gover-
nor, members of the Executive and Legisla-
tive Councils, and judges or other persons
" pérforming juditial 'functions shall not be
Yaised T (. anclo

" Yet both. Miss Tam and Mr Lee soughtto__

"Councils have too much blind faith in the

. sad day for Hongkong.” o

- present, there -is nothing in the ordinance

here.’

[ e

influence their “felldw Legco membes ‘by

Edward. - . .
" Since-it appears evident that the person of

ervers ;

sraemRs T |

speeches made in the Legislative Council
chamber in an attempt to influence the coun-
cil, we wonder what the Government intends.
to do about this apparent violation of the

Will a penalty be invoked? Since the
Governor was presiding over the’ session -
when this occurred and did not appear to
mind being publicly praised, we rather doubt
that the Government will take any discipli-
nary action. o

We are afraid that the problem is that
members; of the Executive and Legislative

Governmeént. ) ..

Mr Lee gave voice to that sentiment in an
interview with.a news magazine in May when,
he said: “If Umelco members had a deg]
distrust of the Government, that would be a

To paraphrase Mr Lee, the excessive trust
that Legco members have in the Government
has caused Hongkong no shortage of “sad
days™ in the past few months. Unless Legco.
members act-as independent-minded people
who have the publi¢’s interest at heart, first
and foremost, such “sad days™ will prolifer-
ate. .

The combination of the Government’s
massive “cockup” and Legco’s incompetence
led to a crisis of confidence in the Govern-
ment, the first since it became a transitional
Government. The damage done by railroad- |
ing the Bill through despite public protests
has ‘widened the gap between the Govern-
ment and the public, as well as that between
the public and Umelco. :

Although the Bill has now been passed, it
is still unacceptable. It gives the members of
Legco powers and privileges but is silent on .
their duties and responsibilities.

Government’ and Legco representatives
have said that the Bill can be amended by a X
future Legco. That is true of all legislation, . % R
but that is no argument for not giving ade- \ Ny
quate consideration to a Bill before it is . \\ fracs vy >
fir;:gged. Why not try to get it right the first Sir David . . - can \

Now that the Bill has been pushed plgad 'gnorance.
through, one of the first tasks of the new
Legco ought to be a thorough review of the
ordinance, including its philosophy and its -
purpose. . ;

Several Legco members have suggested
that the Bill would have been less objection-
able if its title had been amended to include
the concept of duties and responsibilities. We

Cheong . . .
deserves

‘Mr
comment
examination.

The contents should be similarly revised. At”

about the duties and responsibilities of Legco
members. o . ) :
The Chief Secretary, in his speech at the -
third reading, cited the following lines: ’
“For last year’s words belong to last year’s
language. And next year’s words await anoth-
er voice.” o .
How true. So far, we have been hearing
from Legco. only. the voices -of the past.’ o
Hongkong desperately needs new voices that S -
can really represent the 5% million people Sir Edward. .
AT ' - of responsibility.

[ Lolen -




