FRIDAY, JANUARY 18, 1985 .

1997 pact not calmed |
lawyers’ fears — Litton

i

By LINDY COURSE
Some barristers” anxi-
eties and féars about the
future have not been total-
ly altayed by the joint dec-
laration, the outgoing
chairman of the Bar As-
sociation, Mr Henry Lit-
ton, QC, said last night.

In his statement to the
Bar’s annual general meeting,
Mr Ljtton said he was aware
of tensions beneath the sur-
face of the Bar during the past
year, which has resulted in
anonymous letters, apparent-
ly from barristers, in the
press.

“These fears regarding fu-
ture political and constitu-
tional changes have surfaced
ala time when, because of the
downturn in business in
Hongkong (particularly in the
property field), some junior
barristers have found them-
sclves under-employed.”

While the Bar Committee
was sympathetic to these bar-
risters, Mr Litton said if the
Bar was to retain its inde-
pendence, it must be accepted
that nobody owes the Bar a
living,

He went on to outline
some other issues which have
concerned the Bar Commit-
tec over the pasi 12 months,

The rise in the number of
overseas Queen’s Counsel ap-
pearing in Hongkong courts
leapt from 57 applications in
1978 to 101 for the first 11
months last year and caused
anxiety. '

Soin January last year, the
committee drew up guide-
lines to control overseas
admissions 1o try to “confine
such cases within proper
limits."

Mr Litton stressed that the
Bar was not trying to exclude
overseas silks in those cases
where their particular knowl-
edge and expertise could be
used.

The Bar opposed five
applications last year, only
two of which were pursued.

Mr Litton

The Attorney-General
supported the Bar in both
cases and the applications
were turned down.

The Chief Justice, in a
Judgment published in the
Bar’s annual statement, drew
up guidelines, which were
similar to those of the Rar.

Sir Denys Roberts said the
paramount factor is the pub-
lic interest, and it was in the
public interest that there
should be a strong and inde-
pendent local Bar.

But if the local Bar cannot
meet the needs of Hongkong
clients, it is also in the public
interest that overseas counsel
should be admitted.

“The gencral rule that a
litigant is entitled 1o counse!
of his choice mcans no more
than that he has a right to
choose counsel who are avail-
able and cntitled to practise.
He has no right to demand
that overscas counsel he

admitted for the purpose of

Tepresenting him.”

The onus lies on the appli-
cant to show why an overseas
counsel should be admitted
and some examples given by
Sir Denys were:

@ Thal no local counsel of

appropriate skill and experi-
ence is available,

® That the case is unusu-
ally difficult or complicated.

® That specialist knowl-
edge not available from the
local Bar is required.

® That the case is of such
A nature as to make it desira-
ble for overseas counsel 1o
appear, for example, a case
involving a well-known local
personality.

® That no local counsel of
appropriate skill and experi-
ence 1s available at 3 fee with-
in the client’s range whereas
an overseas counsel is.

Mr Litton repcated that
the Bar Association was
against the use of lay adjudi-
cators in complex commer-
cial trials instead of a jury.

Some members did not
think it was the right time to
introduce radical changes in
criminal trials.

They also did not like the
fact that the judge and asses-
sors did not have to give a
reason for their verdict.

Many members felt im-
proving and strengihening the
system of trial by jury, for
instance, reactivating the
panel of special jurors, would
be more uselut, said Mr Lit-
ton,

But he added some
proposals would be supported
by most barristers, like the
proposal that adjudicators be
used in district courts as well
as the High Court.

Turning 10 localisation of

the judiciary, Mr Litton said

It was particilarly important
in the magistracies, where
Cantonese and other indige-
nous dialects should be en-
couraged.

Mr Litton recognised that
how rapidly this should come
about is a dclicate issuc, for
while Hongkong remains a
leading world trade and
financial centre, it should
develop laws and legal insti-
lutions along the same lines
as the rest of the Common-
wealth. :

But he said there should
be a “genuine and dedicated
endeavour™ towards localisa-
tion.

He criticiscd the recent re-
cruitment for Jocal magis-
trates as being “unimagina-
tive” — a small advertise-
ment which appeared in the
classified columns of the
SCM Post on November 19
allowed just one week for
applications.

Cynics may say this advert
was mere “window-dressing,” |
satd Mr Litton. '

He went on to urge the
Government o repeal
mandatory sentencing for |
possessing an offensive weap-
on under section 33 of the
Public Order Ordinance.

Instead, he said the Gov-
ernment should substitute 2
guideline for six months’ jail
for the mandatory sentence,

A Causeway Bay Court
magistrate in November said
the Atorney-Gencral usurp-
ed the magisirate’s sentencing
discretion when he proceeds
under this section rather than
section 17 of the Sumimary
Offences Ordinance which
deals with the same offence
and leaves the- magistrate 10
decide on a senience up 1o
$5,000 fine and two years'
jail.

Another magistrate ac-
quitted two youths charged
under section 33 shortly after-
wards because “one has 1o be
particularly carcful in consid-
ering the evidence in any
charge which carries a
mandatory sentence.”

Mr Litton said the mini-
mur six-month jail sentence
inevitably lcdds the magis- |
trate to look for a higher de-
gree of proofl for canviction
or, alternatively, a lesser de-
gree of doubt for acquittal,

“It may well be that the
Legal Department’s assertion
that the mandatory sentence
has a deterrent effect is very
wide of the mark, and that on
the contrary defendants have
had a belter chance of being
acquitted since 1972 when
this section was cnacted.”

The commitiee was aware
that somc members were dis- |
satisfied about the assign-
ment of criminal cases in the
High Court by the Legal Aid
Department,

“I is thought by some ¢hat
the work is concentrated in
far too few hands.”

But Mr Litton said it
would not be proper for them
to go too [ar in influencing
the distribution of work by
the Legal Aid Department.

He said the Direcior of
Legal Aid was aware of the
problems and that the Com-
mitlee had now submitted a

work.

“legal aid panel” of barriste
available for High (‘ou:‘
J i




